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UPLJ TO OPP9SITIOIf or DAVIS

Ohio Radio A••ocia~e., Inc. ("ORA"), by i~. a~~orney., pur.uan~ ~o Sec~ion.

1.229 (d) and 1.294 (c) of ~he co..i ••ion's Rule., hereby .ubai~. ~hi. reply ~o

~he opposi~ion of Shellee r. Davis ("Davis"). ORA filed a .o~ion ~o enlazve ~e

issues agains~ Davi. on May 17, 1993. Davis filed an oppo.i~ion ~here~o on May

28, 1993. In suppo~ of i~s reply ~o ~he oppo.i~ion of Davi., ORA .ubmi~s ~he

following co..en~s.

Sec~ion 73.316 Viola~ion

The applica~ion of Davis, as filed on Deceaber 31, 1991, proposes ~e use

of a direc~ional an~enna. Sec~ion 73.316 (C) of ~he Rules requires ~ha~ all PM

applica~ions proposing ~he use of a direc~ional an~enna aus~ include ce~ain

informa~ion or da~a. see.l.l!2, FCC Fora 301, Sec~ion V-B, page 3, OUe.~ion 10.

Sec~ion 73.316 (c)(l) requires a comple~e de.cri~ion of ~he proposed an~.DDa

sy.~ea, including ~he manufac~urer and 804el nuaber of ~he proposed direc~iona1

an~enna. Thia sub-.ec~ion specifically a~a~es ~ha~ i~ is no~ .ufficien~ ~o label

~he proposed an~enna wi~h a generic ~era and ~ha~ a specific .odel nuaber aus~

be provided. In ~he case of cus~o. designed an~ennas, a full descrip~ion of ~he

an~enna de.ign aus~ be .ubmi~~.d.

Davis flagran~ly viola~es ~hi. specific and unaabiguous requir..en~. In

ber applica~ion, a~ S~a~eaen~ A, sbe references ~he an~eDDa ..nufac~urer

(Shively) on ano~ber page, bu~ fail. ~o give a .odel nuaber, and s~a~e.

tbat an antenna of anotber make aight be used. Davis then cavalierly s~a~es ~ha~

she will provide the required inforaation af~er the antenna is ins~alled and "hen

an application for license is filed.

In opposition to ORA's motion to enlarge the issues as to this ..~~er,

Davis contends tbat tbe "as Media Bureau does no~ require such inforaa~ion in

a cons~ruc~ion perait applica~ion. According ~o Davis, i~ can be provided in ~he

license application after gran~ of the construction perai~. In .uppo~, Davis

submits a let~er from the Bureau as to ano~her applica~ion.

Davis' reliance on a let~er from ~he Bureau as to ano~her application is

woefully aisplaced. Tba~ let~er is unpublished and is no~ binding preceden~ on



o~h.r .pplic.~ion.. I~ i. binding only on ~h. applic.~ion. r.f.r.nced in ~h.

l.~~.r.

In .ny even~, ~h. Bure.u h•• no legal au~hori~y ~o ignore ~h. oo.ai••ion

m.nd.~ed requir...n~s of Sec~ion 73.316 (c)(l). I~ is required ~o f.ithfully

follow eommiuion Rul.s .nd policies. IU, S.ction 0.283 (b); RIO Gen.ral. Inc.

y. rcc, 670 r.2d 215, 223-224 (D.C. Cir. 1981). Th. Bur••u can no~ UDila~.rally

.nd .rbitr.rily decide which Comai••ion Rule. will b. follow.d and which will b.

ignor.d. Moreov.r, it i. p.rticularly inappropriate for the Bur.au to ignore ~h.

mandate of eommi••ion Rule. and polici•• in ~h. con~.x~ of a cOllparativ. h.aring

---who.e purpose i. to deteraine wheth.r the coape~ing applican~s ar. in s~ric~

compli.nce with Coaai••ion Rule. and policies b.for. gr.n~ of ~h. cons~ruc~ion

perait, no~ aft.r grantl

Davi. claims ~hat sh. ha. already coaplied wi~h S.c~ion 73.316 (c)(l).

Bow.v.r, this i. incorr.c~. She supplied ~h. aod.l nuab.r for h.r dir.c~ional

ant.nn. for the fir.t ti•• in the May 28, 1993, opposition. It wa. not in the

con.truction permit applic.tion a. required by Section 73.316 (c)(l) and by rcc

rorm 301, Section V-B, page 3, oue.tion 10. D.vis mu.~ ..end her applica~ion in

ord.r ~o supply this requir.d inform.tion. Such an ..enda.nt must b. accoapanied

by • petition for l.av. ~o ..end with ~h. requi.i~. ftgood caus. ft showing UDd.r

S.c~ion 73.3522 (b), including lack of for.s.eabili~yfor .ngin••ring ...nda.n~••

Davis' failure ~o comply wi~h the requirement. of Sec~ion 73.316 requir••

~h. specification of a hearing is.u.. Sub-.ec~ion (c)(l) r.qu.s~. inforaation

••••nti.l for the eo.-i••ion staff to properly analyze .nd proc.ss • dir.ctional

.nt.nn••pplic.tion. This is cri~ical d.t.. Th. staff must know what type and

model of ant.nna will b. us.d in ord.r to d.~.rain. wh.~h.r ~h. applican~'s

propos.d direc~ional p.~t.rn will correspond with tha~ specific .n~.DDa'•

pr.dic~.d ou~pu~ and perforaance.

S.ction 73.215 Violation

S.ction 73.215 st.~es the proc••sing requir...n~s for dir.c~ional an~.DDa

proposal.. Sub-.ec~ion (b)(2)(ii) requir•• ~ha~ an applican~, .uch a. Davis,
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which desires ~o take ad"an~age of direc~ionalisa~ion,e"en though not reques~ing

Section 73.215 processing, aus~ pro~ec~ an affec~ed short-spaced s~a~ion's

contours based on that s~ation's maxiaua effec~i"e radiated power and no~ on i~s

ac~ual con~ours. ~, on ~he Beach Broadcas~ipq, FCC 93-211, para. 10, released

May 10, 1993. ~he applica~ion of Da"is fails ~o s~ate ~ha~ i~ .ill pro"ide ~his

required pro~ec~ion ~o affected short-spaced s~ations and, in partiCUlar, to

Sta~ion WTTF-FM, ~iffin, Ohio.

In opposition to ORA's .c~ion ~o enlarge, Da"is contends that she is not

reques~ing processing under Sec~ion 73.215 and thus Section 73.215 (b)(2)(ii) is

inapplicable. Bowe"er, Sec~ion 73.215 (b)(2)(ii) refers to directional antenna

applica~ion.~ reques~ing au~horisa~ionunder Section 73.215. Da"is is .ithou~

question proposing the use of a directional an~enna.

E"en ~hough Da"is is a~te.p~ing ~o use the "grandfathering" pro"isions of

Section 73.213 to utilize a direc~ional an~eDDa, the pre"ioua licensee for the

We.terville allo~aent did not employ a direc~ional antenna. ~ua, it apPears

tha~ Davis is a~te.p~ing to evade the directional an~enna requir_en~sof Section

73.215, which she knows ~ha~ she can no~ aeet.

~he Bureau in i~s comments filed on JUDe 2, 1993, at page 2, para. 3,

acknowledges that Davis will have contour overlap with Station WTTP-FN. In

"plain English," this .eans causing actual ipterferepcer ~e public interest

would no~ be served by grant of an applica~ion which will cause actual

interference to an existing station when other applications in this proceeding

are in atrict conformity with the aileage .eparation requir..ents of Section

73.207 and would cauae no such interference. Accordingly, an appropriate issue

must be specified agains~ Davis.

Short-SpaciRa Isaue

~he application of Davis indicates that her proposed tower site is 6.84 Jca.

short-spaced, under Sec~ion 73.207, to Station WTrF-FM. Under long-established

COmmission policy, when an applicant in a coapara~ive hearing is short-spaced,

a hearing issue must be specified as to that applicant'a baaic qualifications.
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J.... Moupt.in Bro.dc••t.r., 7 FCC Red 4219, 4220, p.r••• 2 .nd 12 (1992); EA!aI

Cowaunic.tion' r Inc., 1 FCC Red 1052, 1053, p.r••• 6, 9-10 (R.v. 14. 1986),

~, Eyergr.en Bro.dc••tinq Co., 6 FCC Red 5599, 5605, n. 3 (1991); ••QYabo

Bro.dc••tinq co., 6 FCC Red 4879, p.r•• 5 (1991); Mad.lip. Bro.dc.'1;ipq. Ipc.,

6 FCC Red 2508, 2509, p.r••• 3-5 (MMB 1991); V.ll.y Badio, 5 FCC Red 4875, 4876,

p.r•• 5 (MMB 1990); Dop.v.n Burke, 104 FCC2d 843 (1986); Keqaae4i., 67 FCC2d 1527

(1978); Cle.rl.ke BrP.dc.,tipq Co., 47 Fed. Reg. 47931 (1982); .nd Borth TIl••
Medi.r Inc. v. FCC, 778 F.2d 28, 34 (D.C. Cir. 1985) (.11 of th. cittd c•••• will

h.r.in.ft.r b. r.f.rr.d to •• the "Horth T.x••" policy or lin. of c•••• ). 011 llay

10, 1993, the Co.-inion r.l....d 011 the Be.ch Bro.dc••tinq, FCC 93-211.

Th.r.in, .t n. 1, the Co.-is.ion reaffiraed th.t Borth ~.xa. Medi•• Ipc. y. pcc,

is .till binding pr.c.dent.

D.vil cont.nd. th.t 011 the Be.ch Iro.dc••1;ipg .nd Borth T.I.. .rt
inapplic.bl. b.c.u•• the .pplic.tion. in tho•• proc.edings w.r. fil.d b.for. th•

• doption of S.ction 73.215 .nd b.for. the adoption of the curr.nt v.r.ion of

S.ction 73.213. According to Davis, th••• provi.ion••ff.ctiv.ly .llain.ttd the

sp.cing r.quir•••nts of S.ction 73.207. Howev.r, D.vis i. wrong. She f.il. to

acknowl.dg. that the u•• of S.ctions 73.213 .nd 73.215 to ••ploy a dir.ction.l

ant.nna .r. ..r.ly .tand.rdiz.d proctdur.. to obt.in w.ivers of the .pacing

requir•••nt. of S.ction 73.207 • .IH,. Docket 10. 87-121, 6 FCC Red 5356, 5360,

p.r•• 27 (1991). Th••doption of S.ctions 73.213 and 73.215 only .llain.ttd tb.

granting of ad ~ .nd individualized waiv.r requ.sts under S.ction 73.207.

S.ctions 73.213 and 73.215 do not in any way .visc.rat. the .p.cing

r.quire.ents of Section 73.207, or the n.c•••ity to .how the unav.ilability of

fully-.paced sit.s. Both of th.s. provisions specific.lly stat. th.t • public

inter.st .howing .ust b. aad. in ord.r to obtain. gr.nt.

As pr.viously not.d, the Bur••u in its co...nts filtd on Jun. 2, 1993,

.cknowl.dg.s th.t Davis will hav. contour ov.rl.p with st.tion WTTF-FN and thus

will c.us••ctual ipt.rf.r.pc. to that st.tion. Th. public int.r.st would not

b. s.rv.d by granting an application which will c.u.. .ctu.l int.rf.r.nc. to .n
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existing station when other applications in this proceeding are in strict

conformity with the .ileage separation requir..ents of Section 73.207 and would

cause no such interference. Accordingly, an appropriate issue aust be .pecified

against Davis.

Ix rarte Illue

Davis admitted in an opposition to a petition to deny her application,

filed April 8, 1992, that prior to filing her application in Deceaber 1991 .he

contacted the COllaission staff as to the .erits of her short-.paced tower

proposal and the use of a directional antenna. section 1.1208 (b) (1) prohibits

such contact if the applicant intends to file a .utually exclu.ive application

which would cause the proceeding to beco.e restricted. Accord,"" Docket; 10. 16

~, 2 FCC Rcd 3011, 3023, para. 88 (1987). It is readily apparent that at the

time Davis knew that she would be filing a .utually exclusive application which

would become part of a restricted proceeding.

The date for aaendaents of right in this proceeding was Karch 9, 1992.

Davis filed an aaendaent which was initially date staaPec1 Karch 10, 1992. After

ORA raised this .atter in a petition to deny, filed Karch 26, 1992, the

co_iuion staff changed the staap date to March 9, 1'92. This was at the behe.t

of Davis and could not have been the result of a aere status inquiry. Such a

contact as to a contested aatter in a proceeding with autually exclusive

applications violates Section 1.1208 (b) (1).

In opposition to ORA's .etion to enlarge the issue. as to the.e aatter.,

Davis contends that, under Su.an Turqetto, 5 FCC Red 341, para. 13 (NNB 1989),

she i. allowed to consult with the Bureau staff a. to her application. Bowever,

Davis' reliance on that case is aisplaced. It is a Bureau staff decision

unreviewed by the CO_ission which is fund..entally in conflict with well

established CO_iuion Rules and policie.. IU, Section 1.1208 (b) (1); ..

Docket No. 86-225. The Bureau has no legal authority to ignore CO_i.sion Rules

and policie., or to impleeent it. own rule. and policie.. It i. required to

faithfully follow CO_ission precedent. See, Section 0.283 (b); RIO Qeperal,

-5 -



IDC. v. FCC. Moreover, it i. particularly inappropriate for the Bureau to ipore

the aandate of CO_iasion Rule. and policies when it i. a party to the U an.
contacts.

A. previou.ly noted in it. action to enlarge the i ••ue., ORA i. filing this

reque.t for .pecification of an U parte issue in order to protect and to perfect

it. appeal right. a. to the.e matter.. ORA doe. not want to take the ri.k that,

on appeal of the de.ignation order (when filing an application for review), the

Co.-i••ion will hold that the ~~ issue is aoot because a action to enlarge

the is.ue. wa. never tiaely filed.

WBERBFORB, in view of the foregoing, ORA request. that the foregoing i ••ue.

be specified against Davis. She proposes the use of a directional antenna which

will cause actual interference to an existing station.

Respectfully subaitted,

McHAIR & SAIfFOItD, P •A.

Bya
It ~. Yelverton
Attorney. for Ohio Radio

A••ociates, Inc.
1155 15th st., H.W., Suite 400
Washington, D.C. 20005
Telephone: 202-659-3900

June 7, 1993
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I,~ !I!. YelYertoa, aD .~t:o:naey ia 1:Iua 1.. fina of llallair II _foxd,

P.A., do h.reby ceRify ~~ OD ~i. 1~ day of J_, 1993, I haYe CA..... to be

haDd deliY.reel or _il..., U.S. _ii, po~ prepaid, • copy of ~ fozwgoiDg

-Ilepl:r t:o Oppo.i~iOD of Davi.- t:o ~ followings

!I.'Iae JIoIIOrable W.lur C. Ilil1er*
.....ipi.~r.~iv. x.. Judge
Peder.1 ca..uaiC.~iOD.ee-t••iOD
Itooa 213
2000 L ft~, ••W.
W••hiDg1:.oD, D.C. 2055.J_. Shook, .squire
_ring BraDch
reder.l ea-uuica~iOD.ee-t••iOD
Itooa 7212
2025 .. s~ree~, ••W.
W••hiDgtoD, D.C. 2055.

Arthur V. Belend1lik, .squire
8ait;hwick II Beleadaik, P.C.
1990 .. S~~, ••W.
Saiw 510
W••h~, D.C. 20036
coun••l for Dayid A. JliIagerJ_. A. Itoeraer, BlICJIIire
Bar.ff, Itoeraer, Olellder II IIochberg, P.C.
5335 Wi.con.iIl Av__, ••W.
Suit. 300
llashiDgt:.OD, D.C. 20015-2003
coun••l for ur Bzooadc••tiDg COrp.

Brie S. Erav••, BlICJIIire
Brown, riDD II .iH.R, ChaRered
1920 • ftreet, ••w.
Suit. 660
Wa.hiagt:on, D.C. 20036
coun••l for Wilburn Iadu.~rie., Inc.

Dellai. r. Begl.,., BlICJUire
lleddy, Begley II MaRin
1001 22nd st~, ••W.
Wa.h~, D.C. 20031
coun.el for We.~erYille Broadc••ting CGIIpany

Liaited Pa~er.hip

*lIand Delivery



DaIl J. Alpert, BlNpire
Law O££i.ce o£ DaIl J. Alpert
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